From:
To:
Subject:
Date:

Bronn Journey
Cyd Donk
Re: Parties of Record - Hearing Exhibits for Public Hearing for PP19-001, PP19-002, PP19-003 & PP19-004. Daisy
Meadows & Wyndham Highlands 1-3 on April 16, 2020
Friday, April 17, 2020 4:56:24 PM

Thanks Cyd
I would like to add to the public comment period which I believe is still open from my
understanding of yesterday.
Based on the lot size averaging which was not supposed to happen because of no wetlands, I
am strongly opposed to the increase in lots in Daisy Meadows. I believe the city’s
recommendation was to approve the increase in lots.
Thanks.
Bronn.
On Fri, Apr 17, 2020 at 4:51 PM Cyd Donk <cyd.donk@ci.sultan.wa.us> wrote:
All-

Here is a link to the Exhibits that were entered into yesterday's Public
Hearing.
You can view "Major Modification Public Hearing 4.16.2020 - Exhibits 65 thru 79.pdf" at:
https://documentcloud.adobe.com/link/track?
uri=urn%3Aaaid%3Ascds%3AUS%3Aa74ecdca-43db-4277-8356-4e63c134c5ad

It is also on the city's webpage here:

https://wa-sultan.civicplus.com/DocumentCenter/View/4930/MajorModification-Public-Hearing-4162020---Exhibits-65-thru-79-PDF

Cyd :-)

Ms. Cyd Donk
Assistant Planner
City of Sultan

Mailing:     P.O. Box 1199

Physical:    319 Main Street
                Sultan, WA 98294-1199

Main Office Phone - 360.793.2231
Direct Office Phone - 360.793.1099

Cyd's Office Hours:
Monday - 9:00 a.m. - 5:00 p.m.
Tuesday thru Friday - 8:00 a.m. - 5:00 p.m.

www.ci.sultan.wa.us

NOTICE: This e-email is a public domain. All emails, and attachments, sent to and from the City of
Sultan are public records and may be subject to disclosure pursuant to the Public Records Act (Chapter
42.56 RCW), regardless of any claim of confidentiality or privilege asserted by an external party.
Please be advised any representations made to you by Sultan City staff do not modify the Sultan
Municipal Code and its requirements.

-Bronn Journey
bronn@bronnjourney.com

STAFF RESPONSE
Following the Public Hearing for the Following Major Adjustments:
Daisy Meadows (PP19-001)
Wyndham Highlands 1 (PP19-003)
Wyndham Highlands 2 (PP19-004)
Wyndham Highlands 3 (PP19-002)

HEARING EXAMINER:

Mr. John Galt

DATE:

April 23, 2020

FILE NUMBERS:

PP19-001, PP19-002, PP19-003, and PP19-004

PROJECT LOCATIONS: Daisy Meadows: 923 Bryant Road (Parcel Numbers
28083200100200, 28083200101000, and
280832001003400)
Wyndham Highlands 1: 13018 & 13104 Sultan Basin Rd
(Parcel Numbers 28082900401100 and 28082900401400)
Wyndham Highlands 2: 31831 - 135th St SE (Parcel Number
28083200102400)
Wyndham Highlands 3: 1308 - 9th St (Parcel Number
28083200102001)
STAFF CONTACT:

Andy Galuska, Planning Director

At the conclusion of the Public Hearing for the above projects the examiner asked for additional analysis
from the City. This memorandum contains the additional analysis requested as well as any additional
clarification that staff thought would be helpful for the Hearing Examiner.
Lot Size Averaging
Wyndham Highlands 1 and Daisy Meadows were both approved using the Lot Size Averaging allowances
codified in Chapter 19.44 SMC. During the public hearing the Hearing Examiner raised a concern that
neither project meets the criterion that 10% of the project area be undevelopable as a result of critical
area regulations (SMC 19.44.020.C.1).

Staff analyzed for Wyndham Highlands 1 under this criterion and found it did not contain 10% of the gross
site area in critical areas. The project is encumbered by offsite steep slopes which necessitate a buffer
and building setback which were recommended in a geotechnical report (Exhibit 17.1). The buffer was
clearly shown on the approved site plan. On this site plan, the tract which contains the entirety of the
critical area buffer and its setback as well as significant areas of open space not encumbered by critical
areas is 96,190 square feet or 9.4% of the gross site area. No other portion of the site is encumbered by
critical areas, and other than two small landscape tracts, the rest of the site is proposed to be developed.
Therefore, it is clear the project does not comply with SMC 19.44.020.C.1 and the staff continues to
recommend denial.
Daisy Meadows was previously approved under the Lot Size Averaging Allowances. During the public
hearing, the Hearing Examiner stated he believes this project also does not meet the 10% requirement
of SMC 19.44.020.C.1. Daisy Meadows contains one onsite wetland which was placed in Tract 993.
There was also evidence to suggest that there were offsite wetlands to the east. As a result, the City
required that the likely buffer be left undeveloped. A 44-foot wide section of Tract 995 was required to be
used as a critical area buffer. However, even if we take the whole of Tract 993 and Tract 995 (a significant
portion of which is not the assumed wetland buffer), the total area of 45,345 square feet is well short of
10% of the gross area (61,459 square feet). Therefore, the Daisy Meadows site does not meet the
standards to be approved with lot size averaging.
Based on these findings it appears that both projects were given an initial preliminary plat approval in
error. As these decisions were not appealed, we believe these decisions must stand as written. However,
subsequent decisions, including Major Adjustments are required to meet the adopted regulations as
adopted at the time of the permit application. As neither of the Daisy Meadows and Wyndham Highlands
1 major adjustments can be approved because the lot dimensions do not meet the minimum zoning
requirements and neither project qualifies for Lot Size Averaging under Chapter 19.44 SMC, we
recommend that neither Major Adjustment be approved to avoid compounding the existing error.
Off-Site Sewer Fee
Three of the proposed major alteration projects require offsite improvements because of deficiencies in
the capacity of the sewer line which runs under Main St. Prior to the hearing, the City received a request
from Acme Homes (applicant for Daisy Meadows) and Land Resolutions (agent for Wyndham Highlands
1, 2, and 3) to adjust the per lot fee in lieu of improvements to address the off-site sewer capacity issue.
Both requests asked that the fee amount be changed to $526.32 based on the Wyndham Highlands 1
decision. It appears that the Hearing Examiner took the estimate project cost for a previous decision
($90,000) and divided by the number of lots in the larger Wyndham Highlands 1 development, which
resulted in a lower impact fee.
Condition 10.b of the Wyndham Highlands 1 subdivision does state that the fee in lieu for this project
should be $526.32. However, this appears to be an error on the Hearing Examiner’s part. While the exact
calculation is not detailed in the decision, the concurrency determination prepared by the City (Exhibit 13
in the Wyndham Highlands 1 record) states that the correct amount is $2,640. The concurrency
determination also contains analysis of how this fee amount was determined. To briefly summarize, the
Skyridge Estates subdivision impacted the same deficiencies as the projects under consideration. An
engineering consultant for the City analyzed the impact and determined a volume of pipe sufficient to
mitigate the impact. The City gave the applicant the option of replacing enough length of the existing
system to add the required volume or to pay the City a fee equal to the construction cost.

Staff Response
Major Adjustments

pg. 2

Because the $526.32 fee amount is in error, the City does not support changing the other project fees to
match it. Staff has determined that the correct fee to mitigate the sewer impact is $2,640 as described in
the Wyndham 1 Concurrency Determination (Exhibit X). Staff recommends that if any in-lieu fees are
adjusted, that they be $2,640 per new single-family residence. As stated in the Staff Recommendation,
staff supports the fee in lieu being waived if the City adopts an updated Sewer General Facilities Charge
which includes the Main St improvements for all projects.
Interpretation of SMC 19.44.030.C
During public hearing the Hearing Examiner asked for an interpretation on SMC 19.44.030.C. This
section of the code found in the online version of the SMC and reads as follows:
“No single-family lot shall be reduced to less than 65 percent of the minimum single-family lot size required in the
applicable zone (maximum reduction of 25 percent from required minimum lot size in the applicable zone).”

There is a clear error in agreement between the sentence and the parenthetical which follows it. This
appears to be a typographical error in the online version of the code. Ordinance 1284-17, which last
modified this section of code, reads as follows:
“No single-family lot shall be reduced to less than 65 percent of the minimum single-family lot size required in the
applicable zone (except the High Density Residential Zone) (maximum reduction of 35 percent from required
minimum lot size in the applicable zone).”

It appears that the corrected version of the code clarifies its interpretation. The correct reduction of the
minimum lot size is 65%.
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From:
To:
Subject:
Date:
Attachments:
Importance:

flowersbykaren@frontier.com
Cyd Donk; Andy Galuska
Parties of Record - Major Modification Hearing Exhibit 81
Friday, April 24, 2020 9:06:40 AM
Major Adjustment Staff Response Sewer Rates 4.23.2020.pdf
High

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Good Morning…
I have reviewed the Staff response attached.
WOW!!!   Who was involved in this?
Mr Galuska, I think this approved way too soon after arriving in Sultan and not knowing all the
codes. I understand that is was in the works with Kristy Kyle our previous City Planner, and it was
handed to you when she was out the door.
Kristy Kyle submitted the plat to the city using lost size averaging knowing full well it was not
correct.   Now they want 25% more homes.
Now that Kristy Kyle (as proven in the previous zoom meeting) works for Acme Development and is
helping to push this through, I think that this needs to be denied, proper Off Site Sewer fees installed
and held to the proper lot sizes for the comprehensive plan in place for this area.    
I also feel that this needs to be handed back to the developer to be revised to the proper Lot sized
for the planning codes.
Please preserve out town.   Hold to the codes in place and comprehensive plan.   Please don’t let
developer come in and take advantage of the codes.
Karen McIntosh
1208 Cascade Court
Sultan WA

Parties of RecordPlease find Exhibit 81, the city of Sultan response to the Hearing Examiner
Major Modification Hearing of April 16, 2020.

Cyd :-)
Ms. Cyd Donk
Assistant Planner
City of Sultan
Mailing:     P.O. Box 1199
Physical:    319 Main Street
                Sultan, WA 98294-1199
Main Office Phone - 360.793.2231
Direct Office Phone - 360.793.1099
Cyd's Office Hours:
Monday - 9:00 a.m. - 5:00 p.m.
Tuesday thru Friday - 8:00 a.m. - 5:00 p.m.

www.ci.sultan.wa.us
NOTICE: This e-email is a public domain. All emails, and attachments, sent to and from the City of Sultan
are public records and may be subject to disclosure pursuant to the Public Records Act (Chapter 42.56
RCW), regardless of any claim of confidentiality or privilege asserted by an external party. Please be
advised any representations made to you by Sultan City staff do not modify the Sultan Municipal Code
and its requirements.

-Bronn Journey
bronn@bronnjourney.com
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BEFORE THE HEARING EXAMINER FOR THE CITY OF SULTAN

2
3
4

In Re Preliminary Subdivision of Wyndham
Highlands 1, 2 and 3.

5

FILE NO. PP19-003
PP19-004
PP19-002
APPLICANT LAND RESOURCES
NORTHWEST, LLC’S POSTHEARING MEMORANDUM

6
7
8

On behalf of Land Resources Northwest (the “Applicant”), we hereby submit this Post-

9

Hearing Memorandum pertaining to Wyndham Highlands, Wyndham Highlands 2 and

10

Wyndham Highland 3.

11

A.

Lot Size Averaging is Appropriate for Wyndham Highlands.

12

As the Examiner’s original decision recognized, the Wyndham Highlands plat was

13

approved under the Lot Size Averaging provisions of chapter 19.44 SMC. Under those

14

provisions, lot size averaging is available for property that is “documented to contain more

15

than 10 percent of its total land area in critical areas that must be excluded from development

16

under provisions of the city of Sultan critical areas regulations (Chapter 17.10 SMC) and any

17

other applicable environmental codes.” SMC 19.44.020(C)(1). The documentation is provided

18

through a critical areas study per Chapter 17.10 SMC. Id.

19

There is no question that critical areas exist on the Wyndham Highlands site. The

20

Examiner recognized the existences of geologically hazardous areas under Findings 5 (pages

21

7-8) and 14 (page 14) of his Decision. Additionally, the MDNS required compliance with the

22

geotechnical report, Exhibit 17.2. The 10% provision of SMC 19.44.020 pertains to that

23

portion of the project that must be segregated into a tract for permanent protection, i.e. the area

24

“that must be excluded from development.” As a result, the 10% must include critical areas

25
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1

(with buffers) as well as setbacks and any other open spaces that are designed to protect the

2

critical area in permanency.

3

The question based on the Examiner’s comments is whether the 10% provision of lot

4

size averaging was, or can be met for the Wyndham Highlands plat. The original plat layout

5

and staff recommendation of approval based on lot size averaging was a reasonable

6

interpretation of SMC 19.44.020. In retrospect, application of lot size averaging to the original

7

plat appears to have involved a question of decimal rounding. Code does not clarify whether

8

the 10% of area must be based on acreage or square footage, however, density calculations in

9

the City are based on acreage. SMC 16.12.020. When based on acreage, the point to which the

10

decimal is taken makes all the difference in this particular plat. The undersigned has not been

11

able to find a decimal rounding provision in Code. It appears the applicant and City included

12

the open spaces, tracts 997 and 998, for purposes of the lot size averaging calculation – doing

13

so results in a total tract acreage of 2.44 acres. 1 The determination that 2.44 acres of critical

14

area was sufficient to meet the 10% requirement was reasonable because the plat is 23.41 acres

15

in size. Further, even if the calculation was limited to tract 999, it was reasonable to conclude

16

that 2.32 acres was sufficient to meet the 10% threshold as the delta was de minimis and could

17

be readily addressed through taking the decimal to a 10th placement (2.3 acres) rather than a

18

100th placement (2.32) or further.

19

The applicant wishes to address the Examiner’s concern in light of his review of these

20

LSA provisions and has revised the plat map accordingly. While nothing in code provides

21

instruction as to how to calculate the 10%, the applicant has taken the most conservative route

22

to revise the geologic hazard areas with input from the geotechnical consultant to constitute

23

slightly more than 10% of the gross site area on the basis of square footage. See attached

24
25

However, when calculated using square footage, as the City is doing now, the total tracts fall slightly
below 10% (101,217 square feet for tracts 997, 998 and 999).
1
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1

Exhibit A, modified Wyndham Highlands plat map. While it appears acreage is the more Code-

2

compliant calculation, square footage is certainly more accurate and is used in the attached,

3

revised map.

4

Furthermore, the applicant anticipates the Examiner will consider whether increasing

5

the critical areas tracts 998 and 999 is appropriate under chapters 19.44 and 17.10 SMC. As

6

noted in SMC 19.44.020, the determination of critical areas should be based on a critical areas

7

study, which for this plat was performed by AESI. Exhibit 17.2. The applicant has asked AESI

8

to review these slopes and its original study and provide further comment regarding the revised

9

critical areas tracts 998 and 999. See attached Exhibit B, letter from AESI dated April 23, 2020.

10

Based on the technical comments from AESI, increasing the buffer width in the tracts is more

11

conservative and is warranted based on their original geotechnical report.

12

While we recognize the increase in the protected critical area tract size is minimal, it

13

provides two functions. First, increased protection for the subdivision and to the critical area

14

is based on expert evaluation of what is desirable to protect adjacent development. AESI’s

15

opinion as expressed in the letter is that the expanded critical area tract is environmentally

16

justified as better protection between the geologic hazard area and the developed area of the

17

subdivision. Second, the increased tract provides clarity and consistency as to the application

18

and propriety of lot size averaging under SMC 19.44.020 for this plat.

19

Finally, it is reasonable to recognize that the 185 lot count is well below the potential

20

total of 213 lots that could be obtained through lot size averaging. The applicant could have

21

originally designed the plat for 185 lots but for the confusion as to how the City calculated

22

density. With confirmation subsequently that density is calculated on a ‘net’ basis, as Mr.

23

McDuffy testified at the hearing, the 185 lot count and layout is appropriate without any

24

analysis under SMC 19.08.240.

25
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1

B.

Major Adjustment – Wyndham Highlands 2 and 3.

2

The review of what the Major Adjustment provisions of Code allow for involves

3

construction of an ordinance. Rules pertaining to construction of statutes and ordinances are

4

summarized as follows:

5

9

Construction of a statute is a question of law and is reviewed de novo. When a statute
is unambiguous, construction is not necessary and the plain meaning controls. Where
a statute is ambiguous, the agency's interpretation is accorded great deference in
determining legislative intent. Absent ambiguity, however, there is no need for the
agency's expertise. The courts retain the ultimate authority to interpret a statute.
Because municipal ordinances are the equivalent of a statute, they are evaluated under
the same rules of construction.

10

Faben Point Neighbors v. City of Mercer Island, 102 Wn. App. 775, 778 (2000) (internal

11

citations omitted).

6
7
8

12
13
14
15
16
17
18
19
20
21
22

The complete major modification provision follows with the language under review
emphasized:
Major adjustments in subdivisions are permissible with the approval of the hearing
examiner or the director. Such permission may be obtained with a formal application
and public hearing, if required, and a payment of any additional fee that will be set by
resolution. For purposes of this section, major adjustments are those that have a
substantial impact on neighboring properties, the general public, or those
intended to occupy or use the proposed development and do not exceed 25 percent
of the approved lots, square footage or dimensional requirements. Each time a
major adjustment is approved, a memorandum from the director with findings of fact
shall be placed in the file for the permit to which it is was granted. If over time the
number of major amendments or changes cumulatively requested have or will cause
such cumulative changes exceed the criteria for a major amendment, the next
subsequent major amendment shall be treated as a new application and subject to all
platting requirements set forth in this title.
SMC 19.08.240 (D).

23

First, Code expressly points out that a major adjustment has the potential for a

24

substantial impact, in other words, the adjustment warrants an open record hearing for

25

consideration of the potential impacts of the application. As a result, the full public comment
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1

and open record hearing process is expressly called out. This process has been adhered to for

2

the major adjustment applications. Despite the ample public process, there was very limited

3

public comment and even that was general in nature, in the form of objection to the subdivision

4

overall and suspicion as to the platting process. However, there was no public comment that

5

provided any indication of a substantial negative impact of the additional lots or adjustments

6

to square footage or lot dimensions on neighboring properties or the general public.

7

Second, as was described in prehearing exhibits and through testimony at the hearing,

8

it is the applicant’s position that the major adjustment process allows for a 25% reduction to

9

square footage and dimensional requirements based on the express and unambiguous Code

10

terms. Had the City Council’s intention been to limit the 25 percent to only that approved with

11

the original plat, but never below the zoning table dimensions, this provision would be worded

12

differently. For example, it would state “25 percent of the approved lots, square footage or

13

dimensions provided on the plat,” or even more simply “25 percent of the approved lots, square

14

footage or dimensions.” Instead, Code states 25 percent of the “approved lots, square footage

15

or dimensional requirements.” The “requirements” are those set forth in SMC 16.12.020. The

16

term “approved” modifies lots; the terms square footage and dimensional are based on the

17

zoning code “requirements.” All words in an ordinance must be given meaning and effect –

18

none can be rendered superfluous or without meaning. Faben Point, 102 Wn. App. 775, 778.

19

As explained by both Mr. McDuffy and Ms. Kyle, there is logic to the way the platting

20

code has been designed in this city. First, the preliminary plat is approved that provides for the

21

essential public infrastructure and necessary components for public health safety and welfare

22

as well as compliance with the various platting codes. Roads, utilities, open spaces,

23

landscaping, tree retention, parking, frontage improvements, and so forth all must be

24

accommodated in the plat and reviewed through the preliminary plat process. Once that review

25
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1

is completed and a plat approved, the applicant may elect to request further adjustment to the

2

approved lots or the zoning code requirements for square footage and dimensions of lots.

3

Further, Mr. McDuffy testified in anticipation of making this application for major

4

adjustment at the original hearings for both Wyndham Highlands 2 and 3. The Examiner

5

concluded he would not address major adjustments in his decision, as no such application was

6

before him. However, it cannot be fairly questioned that the applicant’s understanding

7

throughout the platting process has been as described above.

8

Finally, again, there has been no identification of any adverse substantial impact on

9

public health, safety or welfare. The Director’s reports are purely based on an interpretation of

10

Code, not identifying any health, safety or welfare concern. The density ranges and lot counts

11

are both well within the zoning and Comprehensive Plan expectations – the question of lot

12

square footages and dimensions should then be driven by market conditions and be consistent

13

with single family urban densities which the City should be supporting in its role under the

14

Growth Management Act. RCW 36.70A.110 (3) and (4).

15

C.

16

The City Lacks Authority to Impose the Sewer Assessments In Addition to the
General Facility Charges.

17

The City has assessed very different fees related to sewer for all four of the plats

18

currently before the Examiner. Wyndham Highlands 3 has no additional sewer fees assessed

19

apart from General Facility Charges. Wyndham Highlands has an additional fee of $536.32

20

per lot; Wyndham 2 has $3000 per lot; and Daisy Meadows has $2640 per lot. These fees are

21

in addition to the City’s substantial General Facility Charges provided for under SMC

22

13.08.030. These additional sewer assessment fees are based on a concurrency evaluation,

23

based in turn on a memorandum from the City’s outside consultants that provides estimates for

24

construction of sewer improvements to a segment of utility infrastructure in Main Street. See

25

e.g. Ex 14, Wyndham Highlands 2. There is no proportionality analysis as to how the City has
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1

arrived at the total amount of assessments per lot or project or how that relates to the use of the

2

specific infrastructure by existing development. The fee appears to be based on an estimate to

3

fix the existing deficiency which, in large part, exists due to existing demand on the system.

4

There is no evidence in the record of the City Council adopting any sewer assessment

5

fees of this nature, let alone in addition to the General Facility Charges. Nor is there

6

information in the record as to why this particular infrastructure issue is an appropriate

7

candidate for a separate set of sewer assessment fees distinct from General Facility Charges.

8

The City has a basis for charging General Facility Charges under RCW 35.92.025. The

9

City has implemented this through SMC 13.03.080. All fees and charges related to sewer

10

facilities are listed in that ordinance. For any fees beyond that Ordinance, City staff must

11

demonstrate another legal basis for charging additional fees such as the additional assessment

12

fees for the Main Street sewer project.

13

While the City may point to RCW 82.02.020, Washington Courts have held that

14

connection charges are authorized by RCW 35.92.025, not RCW 82.02.020. Prisk v. Poulsbo,

15

46 Wn. App. 793, 803-804 (1987). Again, all charges under this authority have been listed in

16

SMC 13.03.080; this separate sewer assessment does not fall within those listed charged.

17

Normally, additional impacts on public facilities and services are imposed through

18

SEPA, chapter 43.21C RCW, where a project specific impact has been identified. However,

19

SEPA was not used as the basis for the additional sewer assessment fee for any of the plats.

20

None of the underlying SEPA determinations provided for any sewer mitigation fees or other

21

sewer-related mitigation.

22

Based on the foregoing, there appears to be no legal basis for the City to assess the

23

additional sewer fee in the first place, irrespective of the amount per lot. As there was no

24

apparent authority for the City to impose these fees to begin with, there is no legal basis for

25

the City to now argue for another calculation. To the contrary, because the City has raised this
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1

consideration in its review memoranda for all four projects, the question as to the legality of

2

the fees themselves is properly before this Examiner for consideration.

3

The City Council has not adopted any sewer connection or other fees apart from those

4

in SMC 13.08.080. No sewer fees were listed as mitigation in any of the SEPA determinations.

5

No additional assessment fees were listed at all for Wyndham Highlands 3. And, as recognized

6

by all, the per-lot fees assessed between the other three plats vary significantly without clear

7

rationale that has been vetted through a public review process as would be required for General

8

Facility Charges, Local Improvement Districts or other means of legally collecting utility fees.

9

Further, because no such Council review or action appears to have taken place to date,

10

there has been no consideration of whether such specific fees are subject to a credit against

11

General Facility Charges and the terms of any such credit system. Nor has there been any

12

review as to the existing deficiency and what the appropriate proportionate share should be for

13

existing development that contributes to the need for the infrastructure improvements.

14

Benchmark v. City of Battleground, 146 Wn.2d 685 (2002).

15

DATED this 24th day of April, 2020.

16

JOHNS MONROE MITSUNAGA
KOLOUŠKOVÁ PLLC

17
18

By

19
20

/s/ Duana T. Kolouskova
Duana T. Koloušková, WSBA #27532
Attorneys for Applicant Land Resources
Northwest, LLC

21
22

1264-001 Wyndham Highlands 1, 2 & 3 Post Hrg. Memo 4-24-20.docx

23
24
25
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ATTORNEYS AT LAW
11201 SE 8th St., Suite 120
Bellevue, Washington 98004
Tel: (425) 451 2812 / Fax: (425) 451 2818
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DECLARATION OF SERVICE
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I, Benita K. Lamp, am a citizen of the United States, resident of the State of Washington, and
declare under the penalty of perjury under the laws of the State of Washington, that on this
date, I caused to be served a true and correct copy of the foregoing APPLICANT LAND
RESOURCES NORTHWEST, LLC’S POST-HEARING MEMORANDUM, upon all
counsel and parties of record at the address and in the manner listed below.
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John E. Galt, Hearing Examiner
Quasi-Judicial Hearing Services
Mediation
927 Grand Avenue
Everett, Washington 98201
Andy Galuska, Planning Director
Russell Witta
Cyd Donk
City of Sultan
319 Main St., Suite 200
Sultan, WA 98294-1199

Via email: jegalt755@gmail.com

Via email Andy.galuska@ci.sultan.wa.us
Russell.Wiita@ci.sultan.wa.us
cyd.donk@ci.sultan.wa.us
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Dated this 24th day of April, 2020, in Bellevue, Washington.
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/s/ Benita K. Lamp
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BENITA K. LAMP
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JOHNS MONROE MITSUNAGA KOLOUŠKOVÁ PLLC

ATTORNEYS AT LAW
11201 SE 8th St., Suite 120
Bellevue, Washington 98004
Tel: (425) 451 2812 / Fax: (425) 451 2818

April 23, 2020
Project No. 20180264E001
Land Resources NW, LLC
19711 88th Avenue NE
Bothell, Washington 98011
Attention:

Mr. Craig Pierce

Subject:

Landslide Hazard Areas Buffer and Setback
Wyndham Highlands
13018 and 13104 Sultan Basin Road
Sultan, Washington

References:

Subsurface Exploration, Geologic Hazard, and Geotechnical Engineering Report,
Wyndham Highlands, Sultan, Washington, prepared by Associated Earth
Sciences, Inc. (AESI) for Land Resources NW, LLC, dated July 12, 2018.
Geotechnical Report Addendum, Wyndham Highlands, Sultan, Washington,
prepared by AESI for Land Resources NW, LLC, dated August 2, 2018.

Dear Mr. Pierce:
In accordance with your request, this letter presents our comments regarding the proposed
critical area/open space depicted on the Major Adjustment of Wyndham Highlands plan and
how this area addresses our recommended minimum buffer and building setbacks. A copy of
the Major Adjustment of Wyndham Highlands plan is attached.
Recommendations regarding the top of slope landslide hazard buffer and building setbacks
were provided in our August 2, 2018 geotechnical report addendum. Specifically, a minimum
buffer width of 65 feet was recommended at the top of the steep slope near the west end of
the site for mitigation of landslide hazards. In accordance with the City of Sultan critical area
regulations, a minimum building setback of 10 feet was also recommended beyond the edge of
the buffer. The recommended minimum buffer and building setback were based on our analysis
of the stability of the slope and the performance standards required under the City of Sultan
critical area regulations.

Kirkland | Tacoma | Mount Vernon
425-827-7701 | www.aesgeo.com

As shown on the attached plan, the portion of the critical area/open space located between the
top of the steep slope and the building lots ranges from approximately 90 to 160 feet. The
portion of the critical area/open space located between the top of the steep slope and the
building lots serves as the top of slope buffer and exceeds the 65-foot minimum buffer width
recommended in our August 2018 report addendum. As worded in the report addendum, the
65-foot value is the minimum recommended buffer width. In our opinion, increasing the buffer
width beyond the 65-foot minimum is more conservative with respect to mitigation of landslide
hazards, reduces landslide hazard risk for the proposed residential structures, and complies
with the recommendations in our August 2018 report addendum. The recommended 10-foot
building setback from the edge of the buffer will be met within the lot boundaries.
We appreciate this opportunity to have been of service to you with your project. Should you
have any questions, or require additional information, please do not hesitate to call.
Sincerely,
ASSOCIATED EARTH SCIENCES, INC.
Kirkland, Washington

______________________________
Timothy J. Peter, L.E.G., L.Hg.
Senior Engineering Geologist

Matthew A. Miller, P.E.
Principal Geotechnical Engineer

Attachment: Major Adjustment of Wyndham Highlands
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STAFF RESPONSE
Following the Public Hearing for the Following Major Adjustments:
Daisy Meadows (PP19-001)
Wyndham Highlands 1 (PP19-003)
Wyndham Highlands 2 (PP19-004)
Wyndham Highlands 3 (PP19-002)

HEARING EXAMINER:

Mr. John Galt

DATE:

May 1, 2020

FILE NUMBERS:

PP19-001, PP19-002, PP19-003, and PP19-004

PROJECT LOCATIONS: Daisy Meadows: 923 Bryant Road (Parcel Numbers
28083200100200, 28083200101000, and
280832001003400)
Wyndham Highlands 1: 13018 & 13104 Sultan Basin Rd
(Parcel Numbers 28082900401100 and 28082900401400)
Wyndham Highlands 2: 31831 - 135th St SE (Parcel Number
28083200102400)
Wyndham Highlands 3: 1308 - 9th St (Parcel Number
28083200102001)
STAFF CONTACT:

Andy Galuska, Planning Director

Lot size averaging in Wyndham Highlands
In the applicant’s response memo (Exhibit 84) make two arguments for how the project complies with
SMC 19.44.020.C.1. The first is that through an interpretation of rounding the initial approval did meet
the requirement. The argument made is that by using a measurement of acreage and only round the 10th
place decimal the project would meet this requirement. As the Planning Director, whose job it is to
interpret the code, I would reject this interpretation. The project area is known in square footage and can
be accurately measured as such. There is no reason to use acreage in this case and no reason to limit
the accuracy to 1/10 of an acre. We believe that the previously stated required area undevelopable due
to critical areas based on SMC 19.44.020.C.1 is 101,992 square feet.

The applicant has also proposed increasing the size of the critical area tract. As stated in our previous
memorandum (Exhibit 81), SMC 19.44.020.C.1 applies to areas which are excluded from development
by the critical area code. As a preliminary plat approval was already granted in which the areas proposed
to be included in the expanded critical area tract, we do not believe these additional areas meet this
definition. The area set out in the preliminary approval should not be altered without additional analysis.
If we are revising a critical area determination of what the appropriate buffer from the slope is, the City
would ask that the Hearing Examiner provide additional time so that the City’s consulting engineering
firm review the revised findings of the applicant’s geotechnical engineer.
Major Adjustments
The Hearing Examiner did not request additional testimony on the interpretation of SMC 19.08.140.D and
the Planning Director feels their interpretation has been made clear. However, the City would like to note
their disagreement with three of the assertions made by the applicant in their memo (Exhibit 84).
First, the Applicant’s allegation that “there is no logic” to the City’s code is irrelevant – the Applicant
cannot, in this post-hearing memorandum, now challenge the legitimacy of the code itself (Exendine v.
City of Sammamish, 127 Wn. App. 574, P.3d 494 (2005)).
Second, we must follow and interpret the plain language of code, as adopted. The Planning Director has
the authority to interpret the code and, in this case, the Planning Director has determined that where the
code states that the project not “exceed 25 percent of the approved lots, square footage or dimensional
requirements” it is referring to the requirements contained in the original decision which is being modified.
Nowhere does the code allow that major adjustments can modify other sections of the zoning
code. Modifications of zoning require a process (including public participation and significant review)
which cannot be set aside by the Major Adjustment process. If the City had intended to modify the zoning
process through a major adjustment, that would have been made clear. If is entirely inconsistent to
interpret the code to allow a major adjustment to subvert the zoning code processes and allow exceptions
to the zoning code for lots which do not meet the requirements of SMC 16.12.020. If an applicant wishes
to vary from the adopted zoning code, there is a process set out in Chapter 16.28 SMC which allows this.
The applicant has not applied for a variance under this chapter nor have they demonstrated how the
property complies with the approval criteria of SMC 16.28.030.
Lastly, the applicant posits that review of a subdivision provides only for the “essential public infrastructure
and necessary components for public health safety and welfare as well as compliance with the various
platting codes.” (sic from Exhibit 84) A major component of the analysis under a preliminary plat approval
is to ensure a proposed development complies with the zoning code, including lot dimensions and sizes.
In the decision the Hearing Examiner should ensure that the proposed lots comply with the required lot
size and dimensional requirements contained in SMC 16.12.020. Furthermore, the dimensional
requirements of the zoning code are adopted by the City Council to ensure that new development will not
negatively impact the public health, safety, and welfare. Therefore, if the proposed development does
not meet these standards, we would consider it to have a negative impact.
Off Site Sewer Fee In-Lieu
Wyndham Highland 1, Wyndham Highlands 2, and Daisy Meadows all require off site sewer
improvements in order to comply with the level of service requirements set out in the City’s
Comprehensive Plan as required by SMC 16.70.120. The City has given options to address a deficiency
created by the development including a fee in-lieu. The City can require a condition to their concurrency
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determination which is unrelated to the general facilities charge. The money collected for the general
facilities charge is a payment toward the construction and maintenance of the existing sewer system, not
new improvements required for the proposed development.
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