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Sky Valley Automotive Nonconforming Use Code
Amendment

Rick Cisar, Director of Community Development

In September of 2006, Warren Jerden of Sky Valley
Automotive (609 Main Street) discussed with the Planning
Board a proposed plan to expand his existing automotive
repair business.

Staff noted at that meeting that an amendment o the
NonConfroming Use provisions of our current code would be
necessary for the proposed expansion.

Since our meeting with Mr. Jerden, staff has prepared an
Ordinance to provide for the code amendment, completed
the environmental review and coordinated the review of the
code change with the State Department of Community
Trade and Economic Development.

The required reviews have been completed, therefore, staff
has scheduled a Public Hearing on the proposed code

change before the Planning Board at the May 1, 2007
meeting.

This is an informational item for the Planning Board and no
action is required
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Chapter 16.18

NONCONFORMANCES

Sections:

16.18.010 Nonconformances — Continuance.

16.18.020 Nonconformances — Lots smaller than
required minimums,

16.18.030 Nonconforming lots — Setbacks.

16.18.040 Nonconforming lots — Applicability. -

16.18.050 Nonconformances ~ Adjoining lots.

16.18.051 Nonconforming accessory dwelling
units. .

16.18.060 Extension or enlargement of
nonconforming situations.

16.18.070 Nonconformances — Repair,
maintenance, and construction.

16.18.080 Change in use of property where a
nonconforming situation exists.

16.18.090 Abandonment and discontinuance of
nonconforming situations.

16.18.100 Completion of nonconforming
projects.

16.18.010 Nonconformances —~ Continuance.

Unless otherwise specifically provided in this
unified development code, nonconforming situa-
tions that were otherwise lawful on the effective
date of this code may be continued. (Ord. 715-00;
Ord. 630 § 2 [16.06.160(A)], 1995)

16.18.020 Nonconformances — Lots smaller
than required minimums.
. When a nonconforming lot can be used in con-
formity with afl of the requircments applicable to
the intended use, except that the Iot is smaller than
the required minimums set forth in the dimensional
and density requirements for each zoning district,
then the lot may be used as proposed just as if it
were conforming. (Ord. 715-00; Ord. 630
§ 2[16.06.160(B)], 1995)

16.18.030 Noncoenforming lots — Setbacks.

When the use proposed for a nonconforming lot
is one that is conforming in all other respects, but
the applicable setback requirements cannot reason-
ably be complied with, then the zoning official may
allow variances from the applicable setback
requirements if he/she finds that:

A. The property cannot reasonably be devel-
oped for the use proposed without such deviations:

B. These deviations are necessitated by the size
or shape of the nonconforming lot;
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C. The property can be developed as proposed
without any significantly adverse impact on sur-
rounding properties or the public health or safety;
and

D. Compliance with applicable building set-
back requirements is not reasonably possible if a
building that serves the minimal needs of the use
proposed for the nonconforming lot cannot practi-
cably be constructed and located on the lot in con-

. formity with such setback requirements. However,

financial hardship does not constitute grounds for
finding that compliance is not reasonably possible.
(Ord. 715-00; Ord. 630 § 2[16.06.160(C)], 1995)

16.18.040 Nonconforming lots - Applicability.

This chapter applies only to undeveloped non-
conforming lots. A lot is undeveloped if it has no
substantial structures upon it. (Ord. 715-00; Ord.
630 § 2 [16.06.160(D)], 1995)

16.18.050 Nonconformances —~ Adjoining lots.

If, on the date this unified development code
becomes effective, an undeveloped nonconforming
lot adjoins and has continuous frontage with one or
more other undeveloped lots under the same own-
ership, then neither the owner of the nonconform-
ing lot nor his successors in interest may take
advantage of the provisions of this chapter. This
requirement shall not apply to a nonconforming lot
if a majority of the developed lots located on either
side of the street where such lot is located and
within 500 feet of such lot are also nonconforming.
The intent of this chapter is to require nonconform-
ing lots to be combined with other undeveloped lots
to create conforming lots under the circumstances
specified herein, but not to require such combina-
tion when that would be out of character with the
way the neighborhood has previously been devel-
oped. (Ord. 715-00; Ord. 630 § 2[16.06.160(E)],
1995)

16.18.051 Nonconforming accessory dwelling
units.

A. Commencing on October 1, 2003, aregistra-
tion period of six months, ending April 1, 2004, at
5:00 p.m. is hereby established for the registration
of legal nonconforming and illegal detached and
attached accessory dwelling units (ADU). No fees
shall be charged for such registration. Accessory
dwelling unit (ADU) is defined in SMC
16.150.010(6)(a). Upon receipt of the registration,
the city shall develop a schedule for the inspection
of such accessory dwelling units to determine com- .
pliance with the State Building and Fire Codes. An

{Revised 10/04)
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development code, was manifestly designed or
arranged to accommodate such use. However, a
nonconforming use may not be extended to addi-
tional buildings or to land outside the original
building.

C. A nonconforming use of open land may not
be extended to cover more land than was occupied
by that use when it became nonconforming,

D. The volume, intensity, or frequency of use

of property where a nonconforming situation exists
* may be increased, and the equipment or processes
used at a location where a nonconforming situation
exists may be changed, if these or similar changes
amount only to changes in the degree of activity
rather than changes in kind and no violations of
‘other requirements of this section occur.

E. Notwithstanding subsection (A) of this sec-
tion, any structure used for single-family detached
residential purposes and maintained as a noncon-
forming use may be enlarged or replaced with a
similar siructure of a larger size, so long as the
enlargement or replacement does not create new
nonconformilies or increase the extent of existing
nonconformities with respect to such matters as
setback and parking requirements.

F. Notwithstanding subsection (A) of this sec-
tion, whenever: (1) there exists a lot with one or
more structures on it; and (2) a change in use that
does not involve any enlargement of a structure is
proposed for such lot; and (3) the off-street parking
or loading requirements of this code that would be
applicable as a result of the proposed change can-
not be satisfied on such lot because there is not suf-
ficient area available on the lot that can practicably
be used for off-street parking or loading, then the
proposed use shal not be regarded as resulting in
" an impermissible extension or enlargement of a
nonconforming situation. However, the applicant
shall be required to comply with all applicable off-
street parking and loading requirements that can be
satisfied without acquiring additional land, and
shall also be required to obtain satellite off-street
parking if: (1) parking requirements cannot be sat-
isfied on the lot with respect to which the permit is
required; and (2) such off-street satellite parking is
available within 500 feet of the site said satellite
parking area is intended to serve, measured from
property line to property line. If such off-street sat-
ellite parking is not reasonably available at the time
the permit is granted, then the permit recipient shall
be required to obtain it if and when it does become
reasonably available. This requirement shall be a
continuing condition of the permit. (Ord. 715-00;
Ord. 630 § 2 [16.06.160(F)], 1995)
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16.18.070 Nonconformances — Repair,
maintenance, and construction,

A. Minor repairs to and routine maintenance of
property where nonconforming situations exist are
permitted and encouraged. Major renovation, i.e.,
work estimated to cost more than 25 percent of the
appraised valuation of the structure to be reno-
vated, may be done only in accordance with a per-
mit issued pursuant to this unified development
code..

B. If a structure located on a lot where a nomn-
conforming situation exists is damaged to an extent
that the costs of repair or replacement would
exceed 23 percent of the appraised valuation of the
damaged structure, then the damaged structure
may be repaired or replaced only in accordance
with a permit issued pursuant to this unified devel-
opment-code. This section does not apply to struc-
tures used for single-family detached residential
purposes, which structures may be reconstructed
pursuant to a permit just as they may be enlarged or
replaced.

-C. For purposes of subsections (A) and (B) of
this section:

1. The “cost” of removation or repair or
replacement shall mean the fair market value of the
materials and services necessary to accomphsh
such renovation, repair, or replacement.

2. The “cost” of removation or repair or
replacement shall mean the total cost of all such
intended work, and no person may seek to avoid
the.intent of subsections (A) or (B) of this section
by doing such work incrementally. An itemized
appraisal of the work shall be prepared by an inde-
pendent professional and provided to the city by
the applicant.

3. The “appraised valuation” shall mean
cither the appraised valuation for property tax pur-
poses, updated as necessary by the increase in the
consumer price index since the date of the last val-
uvation, or the valuation determined by a profes-
sionally recognized property appraiser.

D. The building and zoning official shall issue
a permit authorized by this section if it finds that,
in completing the renovation, repair or replacement
work:

1. No violation of subsection (B) of this sec-
tion will occur;

2. The permittee will comply to the extent
reasonably possible with all provisions of this code
applicable to the existing use (except that the per-
mittee shall not lose his or her right to continue a
nonconforming use); and

(Revised 10/04)
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Mere financial hardship caused by the cost of
megting such requirements as paved parking does
not constitute grounds for finding that compliance
is not reasonably possible. And, in no case may an
applicant be given permission pursuant to this sec-
tion to construct a building or add to an existing
building if additional nonconformities would
thereby be created. (Ord. 715-00; Ord. 630 §2
[16.06.160(H)], 1995)

~16.18.090  Abandonment and discontinuance -
of nonconforming situations.

A. If the principal activity on property where a
nonconforming situation other than a nonconform-
ing use exists is discontinued for a consecutive
period of 180 calendar days, then that property may
thereafter be used only in conformity with all of the
current regulations. A permit may be issued if the
council finds that eliminating a particular noncon-
formity is not reasonably possible (i.e., cannot be
accomplished without adding additional 1and to the
lot where the nonconforming situation is main-
tained or moving a substantial structure that is on a
permanent foundation). The permit shall specify
which nonconformities need not be corrected.

B. For purposes of determining whether a right
to continue a nonconforming situation is lost pur-
suant to this section, all of the buildings, activities,
and operations maintained on a lot are generally to
be considered as a whole. For example, the failure
1o rent one apartment in a nonconforming apart-
ment building for 180 calendar days shall not result
in a loss of the right to rent that apartment or space
thereafier, so long as the apartment building as a
whole is continuously maintained. But if a noncon-
forming use is maintained in conjunction with a
conforming use, discontinuance of a nonconform-
ing use for the required period shall terminate the
right to maintain it thereafter. (Ord. 715-00; Ord.
630 § 2[16.06.160(1)], 1995)

16.18.100 Completion of nonconforming
projects.

A. All nonconforming projects on which con-
struction was begun before the effective date of
this code, as well as all nonconforming projects
that are at least 10 percent completed in terms of
the total expected cost of the project (excluding
land acquisition) on the effective date of this code
may be completed in accordance with the terms of
their permits, so long as these permits were validly
issued and remain unrevoked and unexpired. If a
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development is designed to be completed in stages,
this section shall apply only to the particular phase
under construction. ‘

B. Except as provided in subsection (A) of this
section, all work on any nonconforming project
shall cease on the effective date of this code, and all
permits previously issued for work on noncon-
forming projects may begin or may be continued
only pursuant to a permit issued in accordance with
this section for the type of development proposed.

~ The city council shall order the issnance of such a

permit if it finds that the applicant has in good faith
made substantial expenditures or incurred substan-
tial binding obligations or otherwise changed his
position in some substantial way in reasonable reli-
ance on the code as it existed before the effective
date of this code and, thereby, would be unreason-
ably prejudiced if not allowed to complete his
project as proposed. In considering whether these
findings may be made, the city council shall be
guided by the following, as well as other relevant
considerations:

1. All expenditures made to obtain or pursu-
ant to a validly issued and unrevoked development
permit shall be considered as evidence of reason-
able reliance on the code that existed before this
code became effective.

2. Except as provided in subsection (B)(1)
of this section, no expenditures made more than
three years before the effective date of this code
may be considered as evidence of reasonable reli-
ance on the law that existed before this code
became effective.

3. To the extent that expenditures dre recov-
erable with a reasonable effort, a party shall not be
considered prejudiced by having made  those
expenditures. For example, a party shall not be
considered prejudiced by having made some
expendilure to acquire a potential development site
if the property obtained is approximately as valu-
able under the new classification as it was under
the old, for the expenditure can be recovered by a
resale of the property.

4. To the extent that a nonconforming
project can be made conforming and that expendi-

-tures made or obligations incurred can be effec-

tively utilized in the completion of a conforming
project, a party shall not be considered prejudiced
by having made such expenditures.

5. An expenditure shall be considered sub-
stantial if it is equal to 10 percent or more of the
total estimated cost of the proposed project
(excluding land acquisition). .



